AMENDATORY SECTION (Amending WSR 20-02-062, filed 12/24/19, effective
1/24/20)

WAC 390-28-020 Definition—Applicant. The term applicant for
the purposes of chapter 390-28 WAC means any ( (inpdividual—reguired—+to
file o statement—of finoneiatl affairs)) person who seeks a modifica-

tion of the filing requirements pursuant to RCW 42.17A.120 and these
rules.

AMENDATORY SECTION (Amending WSR 20-02-062, filed 12/24/19, effective
1/24/20)

WAC 390-28-040 Hearing to modify reporting—Prehearing procedure

and requirements. (1) An applicant must electronically submit with
the commission a request for a hearing for suspension or modification
of reporting requirements ((—Fhre—reggest)), unless the executive di-

rector makes an exception for an applicant who lacks the technological
ability to file reports electronically. An applicant requesting a mod-
ification regarding a report filed annually including, but not limited
to, the statement of financial affairs, should ((be——submitted—Py—+the
i i iek)) submit the ap-
plication at least forty-five days before the report is due so that
action on the request can be completed before the filing deadline.

(2) The request must contain (a) the required report completed to
the extent possible, (b) a statement of reasons why the reporting of
required information would cause a manifestly unreasonable hardship,
with as much detail as possible, and (c) any relevant evidence regard-
ing the request. (A general statement, such as "violates right of pri-
vacy" will not be deemed as sufficient compliance with this require-
ment.) The applicant is encouraged to also include a proposed modifi-
cation to the required reporting which, in the applicant's opinion,
will relieve the perceived hardship.

(3) The submission of a request for modification does not suspend
the reporting requirement of any portion of chapter 42.17A RCW. The
reporting obligation remains in effect unless the commission grants
the request pursuant to a hearing.

AMENDATORY SECTION (Amending WSR 20-02-062, filed 12/24/19, effective
1/24/20)

WAC 390-28-080 Hearing to modify reporting—Evidence, record,
adverse decisions. (1) All evidence presented at hearings held pur-
suant to chapter 390-28 WAC and RCW 42.17A.120 are considered to be a
public record. However, if a modification of reporting requirements is
requested by a filer because of a concern for personal safety that is
caused by the potential disclosure of information required to be re-
ported, upon request by the filer, the information submitted for that
modification request regarding that safety concern will not be made
public prior to, or at the hearing on the request for modification. In
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accordance with RCW 42.17A.120, any information provided or prepared
by the applicant for the modification hearing will remain exempt from
public disclosure under chapters 42.17A and 42.56 RCW to the extent it
is determined at the hearing that disclosure of such information would
reasonably present a personal safety risk to the applicant or a member
of their family. If no written order is entered based on findings pur-
suant to this section, then the exempted information will become
available for public disclosure.

(2) Except as otherwise provided in subsection (1) of this sec-
tion, there is a presumption that all hearings and evidence presented
in hearing records are open to the public. Requests for closure of
hearings or portions of hearings or hearing records generally will be
denied. However, pursuant to RCW 34.05.449(5) and 42.17A.120, the com-
mission or presiding officer may close the hearing or a portion of the
hearing or hearing record for a limited purpose to protect compelling
interests and where closure is specifically justified if it finds that
it is necessary to allow the applicant to:

(a) Provide sufficient evidence to assure that proper findings
are made regarding the name of an entity the disclosure of which would
likely adversely affect the competitive position of the applicant as
provided in RCW 42.17A.120; or

(b) Provide other information or relevant legal authorities for
which it finds a compelling interest has otherwise been shown by the
applicant to close the hearing.

(3) (a) Before concluding that closure of a hearing or portion of
a hearing or hearing record is warranted, the commission or presiding
officer must find by clear and convincing evidence that:

(1) The applicant has satisfied a basis for seeking closure under
subsection (2) (a) or (b) of this section;

(ii) An open hearing or record to report the information would
present a manifestly unreasonable hardship, or personal safety risk,
to the applicant;

(iii) Anyone present when the closure request is made has been
given an opportunity to object to the closure;

(iv) The proposed method for closing the hearing or hearing re-
cord 1s the least restrictive means available for protecting the
threatened interests, after considering alternatives;

(v) The commission or presiding officer has had the opportunity
to weigh the competing interests of the applicant seeking closure and
the public's interests;

(vi) Closing the hearing or portion of the hearing or hearing re-
cord will not frustrate the purposes of chapter 42.17A RCW; and

(vii) The proposed protective order is not broader in its appli-
cation or duration than necessary to serve its purpose.

(b) All evidence presented at any portion of a closed session
identifying the matters for which the applicant requests modification
under these rules will be considered confidential by the commission or
presiding officer pursuant to a protective order which will be entered
by the commission or presiding officer unless otherwise ordered by a
court of competent Jjurisdiction. In the event that an administrative
law judge, acting as the presiding officer, determines that testimony
in private may be necessary, the Jjudge will immediately adjourn the
hearing and refer the matter to the commission.

(4) Any decision or order rendered by the commission or presiding
officer must be in writing or stated in the record, however any dispo-
sitive order accompanied by findings of fact and conclusions of law

[ 2 ] 0TS-2655.2



must be in writing. The full commission may review any order rendered
by a presiding officer, pursuant to WAC 390-37-144.

AMENDATORY SECTION (Amending WSR 20-02-062, filed 12/24/19, effective
1/24/20)

WAC 390-28-100 Reporting modifications—Possible qualifications—
Standards—Statement of financial affairs. (1) Under RCW 42.17A.120,
the commission or presiding officer may modify reporting requirements,
including the statement of financial affairs, 1f literal application
of the requirement would work a manifestly unreasonable hardship and
the suspension or modification would not frustrate the purpose of the
law. One or more of the following may be considered by the commission
or presiding officer as possible qualifications for a reporting modi-
fication with respect to the statement of financial affairs, when such
standard is met:

(a) Banks, savings accounts, insurance policies - Financial in-
terests. An applicant may be exempted from reporting any financial in-
terest, otherwise required to be reported by RCW 42.17A.710 (1) (b) if:

(1) The financial institution or other entity in which the appli-
cant held an interest does not engage in business in the state of
Washington, or is not regulated in whole or in part by the office
sought or held by the applicant;

(ii) Such reporting would present a manifestly unreasonable hard-
ship to the applicant; and

(1iii) The interest would present no actual or potential conflict
with the proper performance of the duties of the office sought or
held.

(b) Income and ownership interests. An applicant may be exempted
from reporting the information otherwise required by RCW 42.17A.710
(1) (£) and (g), if:
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+3++))) The information does not relate to a business entity which

would be subject to the reqgulatory authority of the office sought or

held by the applicant in whole or in part;

((=434¥)) (ii) Such reporting would present a manifestly unrea-
sonable hardship to the applicant including, but not limited to:

(A) Violating a legally recognized confidential relationship that
serves a legitimate business interest, and otherwise was not formed to
prevent required disclosure, although such relationship may be subiject
to administrative subpoena or court order to require disclosure; or

(B) Adversely affecting the competitive position of an entity in
which the applicant had an interest of ten percent or more as descri-
bed in RCW 42.17A.120; and

(())) (dii) The interest in gquestion would present no actual
or potential conflict with the performance of the duties of the office
sought or held.

(c) Immediate family members' interests. An applicant may be ex-
empted from reporting the information otherwise required by RCW
42.17A.710 for members of the applicant's immediate family, if:

(i) Such information relates to a financial interest held by such
member under a bona fide separate property agreement, or other bona
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fide separate status; and, such financial interest is not a present or
prospective source of income to the applicant or to any other person
who is dependent upon the applicant for support in whole or in part;
or

(ii) Reporting the name of an entity in which the immediate fami-
ly holds an interest of ten percent or more would be likely to ad-
versely affect the competitive position of the entity, under RCW
42.17A.120.

(d) Personal residence - Real property. Regarding reporting the
information otherwise required by RCW 42.17A.710 (1) (h) through (k):
(1) ((Brder—HWAC—300-24-200—+the—fiter must—Jist—+the street—ad

+3++))) No modification will be necessary if the filer describes
the real property using one of the alternatives in WAC 390-24-200,
plus the name of the county. Judges, prosecutors, or sheriffs may de-
scribe a personal residence in the alternative manner provided under
RCW 42.17A.710(2), and WAC 390-24-200 without a modification.

((HH+3>)) (ii) A modification will be required if the filer seeks
some other means to describe reportable real property including the
personal residence of the filer. The commission may consider and grant
such a modification to amend the description of a residential address
to the extent necessary to protect the applicant or an immediate fami-
ly member who has received a threat, has obtained a no contact order,
or has presented a similar personal safety concern.

(e) Other. An applicant may be exempted from reporting informa-
tion otherwise required under RCW 42.17A.710 which would constitute a
manifestly unreasonable hardship in a particular case, when the cir-
cumstances presented would not indicate any actual or potential con-
flict with the proper performance of the duties of the office sought
or held. Examples of other common requests will be considered as fol-
lows:

(1) Lawyers and law firms (when applicant is an incumbent or can-
didate and acts alone or as part of a governing body, board, or com-
mission). An applicant may be allowed to satisfy the reporting re-
quirements of RCW 42.17A.710 (1) (g) (ii) and WAC 390-24-020 by disclos-
ing reportable clients from whom compensation has been paid in excess
of the reporting threshold as follows:

(A) The names of the business clients for whom the applicant has
done legal work;

(B) Other clients of the law firm whose interests are signifi-
cantly affected by the applicant's actions as an elected or appointed
official or whose actions will be affected by the applicant's action
should the applicant be elected whose identities become known to the
applicant through any means;

(C) The names of the clients of the law firm who are listed in
Martindale Hubbell, the firm's resume, website, or similar promotional
materials; and

(D) Governmental clients that have done business with the law
firm.

An applicant may also be required to disclose all business cus-
tomers from whom compensation in excess of the reporting threshold has
been received whose identities are publicized or referenced in docu-
ments open for public inspection at the courts, 1in administrative
hearings, at proceedings conducted by public agencies, or are a matter
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of public knowledge in other similar public forums. Alternatively, the
commission may require an applicant to report only those publicly
identifiable customers of which the applicant is aware.

(ii) Judges and former law firms. An applicant may be allowed to
satisfy the reporting requirements of RCW 42.17A.710 (1) (g) (ii) and
WAC 390-24-020 by disclosing any required information of which the ap-
plicant is aware, ((whern)) provided the applicant certifies that the
applicant is no longer able to access or has been denied access to the
former law firm's client information.

The commission may apply (e) (i) of this subsection when the ap-
plicant is a nonincumbent judicial candidate who practiced law during
the reporting period and who seeks a modification regarding reportable
business clients of the law firm.

(iii) Motor vehicle dealers. An applicant may satisfy the report-
ing requirements of RCW 42.17A.710 (1) (g) and WAC 390-24-020 by dis-
closing:

(A) All purchases and leases of vehicles, and purchases of parts
and services from the dealership, by the agency or Jjurisdiction in
which the applicant seeks or holds office;

(B) Other business and governmental entities that purchased or
leased ten or more vehicles from the dealership;

(C) Business customers who paid in excess of twenty thousand dol-
lars for the purchase of parts and/or service from the dealership; and

(D) Any other governmental entity that paid the dealership in ex-
cess of the disclosure threshold established under RCW 42.17A.710
(1) (g) (i1) for the purchase of parts and/or service.

(iv) Applicants whose spouse or registered domestic partner cre-
ates a reporting obligation for the applicant. When an applicant is
required to report the activities of an entity solely because the ap-
plicant's spouse or registered domestic partner held an office, direc-
torship, general partnership or ownership interest in the entity and
the applicant does not have direct knowledge of the information that
must be reported, the applicant may be allowed to satisfy the disclo-
sure requirements of RCW 42.17A.710 (1) (g) (1ii) ( (are—WAC—350—24—-020))
by disclosing reportable customers from whom compensation in excess of
the disclosure threshold established under RCW 42.17A.710 (1) (g) (ii)
has been received as follows:

(A) All payments made by the agency or jurisdiction in which the
applicant seeks or holds office to the entity;

(B) The business and other governmental customers or clients of
the applicant's spouse/domestic partner ((aad—ef—+th aEi+Ey) ) of which
the applicant is aware; and

(C) Any other business and other governmental customers or cli-
ents of the entity whose identities are known to the applicant and
whose interests are significantly affected by the agency or jurisdic-
tion in which the applicant seeks or holds office. The commission may
apply (e) (i) through (iii) of this subsection when the applicant's
spouse/domestic partner is a lawyer, judge, or motor vehicle dealer.

(2) "Bona fide separate property agreement" means an agreement or
court order describing separate property in a valid:

a) Prenuptial agreement;

) Separate property contract under chapter 26.09 RCW;

) Separate property court decree under chapter 26.09 RCW;
) Domestic partnership agreement under chapter 26.60 RCW;

(e) Domestic partnership agreement as part of a notice of termi-
nation under chapter 26.60 RCW; or

(f) Postnuptial agreement.
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(3) "Other Dbona fide separate status" means a valid written
agreement or court decree recognizing the separate status of the par-
ties under state law, including their individual property that is sep-
arate under state law.
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